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ABSTRACT

This project discusses Indiana law addressing child
abuse and abuse of endangered adults as it relates to the
practice of psychology. Intended as a resource for
psychologists, this paper reviews important issues in the
areas of child abuse and abuse of endangered adults, offers
understandable explanations of the laws and procedures
utilized in the application of these laws in Indiana,
discusses ethical concerns related to confidentiality, and
offers suppositions for public policy and advocacy by the
profession. In addition, selected text of the Indiana Code

is presented for future reference.
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Chapter 1
INTRODUCTION

This project constitutes a section of a larger effort
to compile and annotate Indiana statutes and Administrative
Codes which are applicable to the practice of psychology.
The purpose of this compilation is to serve as a guide and
resource tool for psychologists in Indiana. It is
anticipated that this document will serve as a comprehensive
reference text regarding state statutes and their relevance
to the professional practice of psychology. It will also
offer an analysis of the issues related to the area and
provide a basis for recommending public policy positions and
directing advocacy by the profession. Other areas
previously addressed in this endeavor include Family Law,
Hospitalization of the Mentally Ill, Incompetency and
Guardianship, Criminal Law, Confidentiality and Records
(thockmel, 1987), Malpractice Law, and Regulation of
Professional Psychologist (Urban, 1989). The present paper
will include statutes relevant to abuse of children and
endangered adults.

Consistent with these previous efforts, the text of

statutes is presented and commentary is offered in an




attempt to define terminology which may be foreign to the
practitioner. In addition, the implications of the statutes
for the health care practitioner are discussed, and
procedures employed in the actual implementation of the laws
are presented. Legislation and history of the legal
concepts are also discussed, as well as future trends where
applicable. In addition, relevant issues are analyzed, and
suggestions for public policy and advocacy by the profession
are offered. Finally, the reader is provided with a
comprehensive list of references which may be explored for
more extensive study of any particular statute or issue.
While the training received by professional
psychologists prepares them well to conduct treatment,
assessment, and consultation, few have been even introduced
to the many legal and managerial issues which have direct
bearing on the competency with which they practice
(Stromberg et al., 1988). Some of these aréas with which
psychologists should be fully acquainted include liability,
reimbursement, taxes, advertising, and ethical violations.
For years, the practice of mental health providers has been
directly affected by the laws of licensure and
certification, third party reimbursement and professional
incorporation. Yet despite this pervasive influence, most
professionals are not aware of, much less comprehend, most
of the laws which influence their practice, the services
they provide, and the clients with whom they work (Miller

and Sales, 1986). In addition, the practice of psychology



has become increasingly complex, and so too have the laws
that regulate it (Grisso and Sales, 1978). Therefore, the
psychologist must be familiar with a greater number of
statutes in all of their complexities.

Understanding the legal aspects of psychology practice
and the maintenance of this knowledge is critical for
several reasons. First, the American Psychological
Association mandates that psychologists must be aware of
statutes affecting the practice of psychology and must
remain abreast of current legal developments. For example,
Principle 3 of the Ethical Principles of Psychologists (APA,
1990) requires that psychologists stay abreast of federal
and state law in order to ensure that psychologists do not
engage in "... any action that will violate or diminish the
legal and civil rights of clients or of others who may be
affected by their actions ... " (p. 391). 1In addition,
Standards 2.2.2 and 2.2.4 of the General Guidelines for
Providers of Psychological Services (APA, 1987) and of the
Specialty Guidelines for the Delivery of Services by
Clinical Psychologists (APA Committee on Professional
Standards, 1981) also address the necessity of psychologists
to remain informed and up-to-date concerning laws which
affect their practice. Specifically, Standard 2.2.4 states
that " ... providers of psychological services seek to
conform to relevant statutes established by federal, state,
and local governments ... " (p. 716).

Aside from professional standards, there are other
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important reasons why psychologists need to remain informed
of relevant laws. One obvious reason is to ensure that
one's practice is maintained within the bounds of the law in
order to avoid the consequences imposed by the state. In
this regard, violation of the law can result in sanctions
ranging from a fine, to loss of licensure or certification,
to a prison term. In addition, laws can affect
psychologists' scope of practice and so professionals need
to keep abreast of laws which impinge on them. Lastly, laws
may also afford psychologists with important benefits
(Sales, 1983). Such benefits include freedom of choice
legislation, and licensure and certification laws which have
generally benefitted the psychologist in the marketplace.

Although there is consensus that psychologists must
remain informed and current concerning the statutes that
regulate and influence the profession, there are no
systematic ways in which this information is made available
to the practitioner. While there has been a recent
proliferation of law/psychology books and journals, and
Division 41 (Law and Psychology) has been established within
the American Psychological Association, these sources do not
directly specify the laws relevant to practice at a state
level. Standard 2.2.4 of the Specialty Guidelines for the
Delivery of Services by Clinical Psychologists (APA, 1981)
vaguely addresses this issue in that it states that " ... it
is the responsibility of the American Psychological

Association to maintain current files of those federal



policies, statutes, and regulations...and to assist its
members in obtaining them ... " (p. 645). In terms of state
statutes, " ... the state psychological associations and the
state licensing boards periodically publish and distribute
appropriate state statutes and regulations ... " (p. 645).

While some state organizations such as the Illinois
Psychological Association have followed this recommendation
(Foster, 1988), the Indiana Psychological Association has
yet to offer this to its constituents. Although relevant
statutes may be forwarded to the professional from various
agencies such as the Indiana State Psychology Board, which
provides applicants with a copy of the legislation governing
certification, no comprehensive compilation of relevant
legislation exists at this time. Therefore, this project,
in conjunction with similar efforts (Schockmel, 1987; Urban,
1989), is intended to provide the foundation for such a
publication at the state level in Indiana.

The first area to be addressed is child abuse.
Although estimates of the incidence of child abuse vary
widely, typical figures suggests that approximately two
million children are abused annually and that there are
approximately 700,000 new cases of sexual abuse each year
(Straus, Gelles, and Steinmetz, 1980). Simply due to these
staggering numbers, psychologists encounter many cases of
child abuse through their practice. Furthermore, research
shows that histories of family violence occur in

disproportionate amounts among those who are suffering from
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a large variety of mental health problems. For example, 29%
of hospitalized psychiatric patients reported a history of
family violence (Carmen, Rieker, & Mills, 1984) and members
of the general population who had a history of child sexual
abuse were over twice as likely to have sought mental health
treatment (Bagley and Ramsey, 1986). Therefore, it is
likely that as much as one-third of a psychologist's
practice could involve cases of either previous or current
abuse.

The second area to be addressed is abuse of endangered
adults, which includes the elderly and handicapped. While
this issue is of more recent concern and therefore has much
less research, some preliminary work has been done in the
area of elder abuse. Pillemer and Finkelhor (1988) estimate
that there are approximately one million abused elderly in
the United States. In addition, the rapid growth of the 75
and older population in the U.S. has alarming implications
since this cohort is the most vulnerable to the physical,
mental, and financial crises which result in their inability
to care for themselves (Mowbray, 1989). With increasing
public awareness of abuse of endangered adults, most states,
including Indiana, have passed mandatory reporting laws as
well as other statutes related to elder abuse. The
practitioner must be aware of these statutes in order to
practice competently in today's society.

Each chapter begins with a brief overview of the

statutes and important related issues. This will be



followed by definitions of legal terminology, as well as
historical information concerning the legislation and
related legal issues. An understandable explanation of the
current Indiana abuse statutes is then presented, along with
details concerning the actual procedures utilized in the
application of these laws. The focus is on the current role
of the mental health service provider in such proceedings,
analysis of the issues involved, and the implications for
public policy and advocacy by the profession. Because this
paper is intended to be a comprehensive reference text, it
will not be feasible to discuss all of the relevant
literature regarding each statute. Rather, an extensive
reference section is provided for the reader to facilitate
more intense exploration of specific topics. The section
will conclude with a listing of the relevant state statutes
as they appear in Burns' Annotated Indiana Code (Burns,
1988).

As was previously mentioned, this text is intended as a
comprehensive resource for the professional psychologist.
However, it is not designed to offer legal advice or expert
assistance in handling legal matters. This text will in no
way serve as a substitute for sound legal counsel, and the
reader is encouraged to seek such counsel in appropriate
instances. Rather, this text is designed to help
psychologists anticipate the legal implications of issues or
choices in practice so that problems can be avoided, to

assist psychologists in formulating the right questions to



ask a lawyer, and to aid in understanding the answers.

In addition, the reader should bear in mind that
changes in state law are frequent, especially in the areas
of abuse of the children and endangered adults which are
currently receiving increased public attention. Therefore,
continuing education is the only method by which the
professional can remain abreast of legislative initiative,
new legislation, revisions, and relevant court decisions
which will impact upon the practice of psychology in this
state.

Lastly, understanding legal documentation will
facilitate understanding of the cited codes and
administrative documents. Indiana statutes are identified
with the initials IC which stand for Indiana Code. This is
followed by the Title, Article, Chapter and Section number.
Thus, IC 31-6-11-3 refers to Title 31, "Family Law," Article
6, "Juvenile Law," Chapter 11, "Child Abuse," Section 3,

"Duty to Report."



Chapter 2
CHILD ABUSE

The abuse of children is not a recent phenomenon.
Exploitation, harsh discipline, infanticide, ritual
sacrifice and abandonment of children have existed for as
long as history has been recorded and have been rationalized
by religious beliefs, the need for birth control, and the
need for forceful teaching methods. Over time, however,
there has been an increasing recognition of the rights of
children and the need for state intervention to protect
these rights. Although they were only enforced in extreme
cases, many of the thirteen American colonies had laws
against certain forms of child maltreatment (Besharov,
1983). In 1875 the New York Society for the Prevention of
Cruelty to Children was established and was the first agency
with the specific purpose of discovering and assisting
abused and neglected children. Early neglect statutes began
to be adopted by state legislatures around 1825, and by 1920
most states had passed specific laws against child abuse and
had juvenile court systems (Thomas, 1987). Finally, near
the end of the 1930s most states had rudimentary systems of

child welfare agencies (Besharov, 1983).
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It was not until the 1960s, however, that child abuse
was brought to public awareness and attempts were made to
monitor it comprehensively. A small group of physicians,
led by Dr. C. Henry Kempe, sponsored a symposium on child
abuse in 1961 and proposed the concept of "the battered
child syndrome," which spawned considerable public interest.
This group went on to advocate that specified professions
should be required by law to report cases of child abuse.

In 1963, the U.S. Children's Bureau was persuaded to draft a
model law that mandated physicians to report physical child
abuse, and the states' rapid response was startling: within
four short years, all fifty states had passed some sort of
child abuse reporting statute (Thomas, 1987). Since that
time, the reporting laws have been broadened to include
different types of abuse and increased numbers of
professionals required to report.

Mandatory reporting statutes have had a significant
impact on the number of cases of child abuse or neglect that
have been brought to the attention of authorities. The
number of child abuse case reports in the United States
jumped from about 7,000 in 1967 (Gil, 1970, cited in
"Indiana Statutory Protection," 1974) to at least 652,000 in
1979 (United States Department of Health and Human Services,
1981). In Indiana, reports of abuse increased from 106 in
1967 (Gil, 1970, cited in "Indiana Statutory Protection,"
1974), to 745 in 1973 (Indiana State Department of Public

Welfare, 1973, cited in "Indiana Statutory Protection,"
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1974), 29,344 in 1987, and 50,093 in 1990 (State of Indiana
Office of the Governor, 1990). Of those cases reported in
Indiana during 1990, 55.2% were substantiated or indicated,
and there were 54 fatalities (State of Indiana Office of the
Governor, 1990). It is unclear whether these numbers simply
reflect an increase in the proportion of abuse cases which
are reported or an increase in the actual incidence of
abuse.

Because of the number of instances in which child
maltreatment occurs in the population, mental health
practitioners encounter this issue in a significant portion
of their cases. This is particularly true when victims who
seek treatment as adults are considered. 1In addition, the
state has "recruited" mental health practitioners to become
actively and officially involved in child abuse and neglect
through the passage of mandatory reporting laws (Guyer,
1982). Despite these mandatory reporting statutes, studies
suggest that a large proportion of practitioners are either
unaware of the law or knowingly violate it. Swoboda,
Elkwork, Sales, & lLevine (1978) found that 17% of social
workers, psychologists and psychiatrists combined were
unfamiliar with the mandatory reporting law and 63% of those
who were aware of the child abuse reporting law chose to
break it anyway.

Similarly, the National Study of the Incidence and
Severity of Child Abuse and Neglect (1981) found that

professionals failed to report more than half of the
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mistreated children that they encounter. Reasons cited for
the lack of compliance with the mandatory reporting law
include: ignorance of the law, fear of legal involvement,
fear of retaliation from the client, and a belief that
interfering with the therapeutic relationship to report
abuse is more damaging than it is helpful.

Mental health professionals have become involved in the
legal process through reporting suspected cases of child
abuse, assessing the need for services for members of
abusive families, and providing treatment services. The
role of the mental health practitioner has been further
expanded to include the gathering of evidence and the
provision of testimony concerning whether abuse occurred
(Melton and Limber, 1989). These diverse roles confront
professionals with a variety of ethical, legal, and
professional difficulties including determining what must be
reported, concern about the impact of reporting on
confidentiality and the therapeutic alliance, dealing with
the issue of predicting future behavior, and maintaining the
best interest of the client.

This chapter is intended to provide the practitioner
with a rudimentary understanding of the many complex issues
related to child abuse and how they affect the practice of
psychology. The discussion begins with clarification of
definitions of child abuse and the exploration of
controversial issues in this area. This is followed by

delineation of the current Indiana statutes concerning child
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abuse including definitions, reporting laws, and sanctions
for failure to report. Next, the procedures of
investigation and case-management for the Department of
Welfare's Child Protective Services are reviewed, with an
emphasis on the potential role of the mental health
practitioner in this process. The focus then shifts to
consideration of the ethical dilemmas posed by the
involvement of mental health practitioners in cases of child
abuse, particularly the issue of confidentiality. Finally,
specific suggestions are made for mental health
practitioners to attempt to avoid problems in these cases,
and suggestions are made for advocacy by the profession

concerning public policy issues.

Definitions of Abuse

One of the most important but difficult issues in child
abuse legislation involves the definition of abuse.
Although there are many proposed definitions, they typically
suffer from vagueness and ambiguity. The Child Abuse
Prevention and Treatment Act of 1974, which established the
National Center on Child Abuse and Neglect and required
states to develop child protective systems in order to
qualify for grants, also required state reporting laws to
mandate the reporting of all forms of child maltreatment.
Specifically, the Act defined abuse as:

The physical or mental injury, sexual abuse,
negligent treatment, or maltreatment of a child under

the age of 18 by a person who is responsible for the
child's health and welfare under the circumstances which
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indicate the child's health and welfare is harmed or
threatened thereby. (Public Law 93-247, 93rd Congress,
Senate 1191, 1974)

While this definition appears to accurately reflect the
concept of abuse, it is much too broad to be practically
applied. As is evident in this definition, abuse is not a
single phenomena but, rather, consists of a broad array of
acts that range from emotional neglect to the infliction of
fatal physical injury. The concept is typically divided
into acts of commission, such as physical abuse, and acts of
omission, such as negligence.

More specifically, child abuse has been categorized
into the following types, although the explanations given
for each should not be taken as broadly accepted definitions
because there is still considerable disagreement in this
area (ten Bensel, 1984; Wald, 1982; Watkins & Bradbard,
1982):

1) Physical Abuse: Infliction of nonaccidental
physical injury to the child by a caretaker,
irrespective of the likelihood of long-term harm,
which is outside the realm of customary discipline
procedures and which is not explained in a manner
consistent with the child's history.

2) Sexual Abuse: Rape, molestation, incest,
prostitution, or exposure of children to sexual
contact or sexually exploiting situations by an
adult, where the child's health or welfare is
harmed or threatened.

3) Physical Neglect: Failure to provide a home
environment that supplies the basic necessities of
life, such as food, clothing, shelter, supervision,
and protection from harm, to the extent that the
child's physical well-being is endangered.

4) Medical Neglect: A caretaker's failure or
unwillingness to provide medical treatment which
would cure, alleviate, or prevent their child from
suffering serious physical injury or emotional
damage.
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5) Abandonment: Failure of a caretaker to make
provisions for the continued sustenance of the
child.

6) Emotional Abuse: The active rejection of a child
through constant statements and actions which
communicate criticism, disrespect, and the denial
of worth which thwarts the healthy personal and
social development of a child.

7) Emotional Neglect: Failure of a caretaker to
provide normal experiences which promote feelings
of being loved, wanted, secure, and worthy, or
failure to seek treatment for a child's symptoms of
serious emotional damage which may or may not have
been caused by the caretaker.

8) Educational Neglect: Failure of a caretaker to
provide or enforce a child's opportunity to learn.

9) Contributing to Delinquent Behavior: Pressure to
commit, guidance concerning, or approval of
delinquent acts by a caretaker.

Given the range of behaviors and difficulties inherent
in specifying what acts constitute abuse, it follows that
the states vary in their definitions of abuse in terms of
specificity, inclusion of emotional abuse, differentiation
of reasonable corporal punishment from abuse, exclusion of
spiritual treatment or nontreatment for religious reasons
from the definition of medical neglect, inclusion of
threatened harm, and restriction of the identity of the
abuser (Meriwether, 1986).

As stated previously, a storm of controversy surrounds
the definition of abuse. In addition, this is a critical
issue because it is necessary for reporting statutes to
adequately define abuse and neglect so as to clearly
delineate what constitutes a reportable condition. While a
substantial body of literature has been devoted to this
topic, a full discussion is beyond the scope of this chapter

and only the main points will be addressed here. The
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interested reader is referred to Meriwether (1988) or Wald
(1982) for comprehensive reviews of the complicated issues
involved in the definitions of abuse and neglect.

A key issue which has been extensively debated is
whether the definition of abuse should be broad or limited
in scope. The argument focuses on whether protection should
be provided to all children at risk or whether state
intrusion into the family's privacy should be minimized. A
broad definition facilitates the early identification and
provision of services, yet may cause over-reporting.

Indeed, approximately 50-60% of reports are found to be
unsubstantiated (National Study on Child Neglect and Abuse
Reporting, 1978; State of Indiana Office of the Governor,
1990) and some argue that intervention by the state is often
harmful in and of itself (Goldstein, Freud, & Solnit, 1979).
A practical dilemma exists between the potential squandering
of already scarce resources on unsubstantiated reports and
the possibility of early detection and, therefore, less
drastic and less expensive intervention (Meriwether, 1986).

A second source of debate in the definition of child
abuse is whether the focus should be on the behavior of the
caregiver or on the harm to the child. Most state laws
focus on parental behavior in their definition of child
abuse. This approach recognizes the importance of the
intentions of the perpetrator, the influence of chance
factors, the need to identify potential harm, and the chance

that some children may not immediately display readily
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identifiable behavioral indices when they are the victims of
sexual or emotional abuse (Meriwether, 1988). However,
there are some authors, such as Wald (1982), who advocate
the use of harm to the child as the focus of definitions of
child abuse. He argues that limiting the definition of
abuse to cases where specific harm to the child has occurred
or is likely to occur reduces the risks inherent in
predicting the effects of parental behavior and reduces the
potential harm incurred by the intervention itself. Wwald
(1982) also points out that it is possible to be more
specific about harm done to the child than it is to
delineate potential problematic parental behavior.
Meriwether (1988) proposes a compromise between the two
positions, advocating the use of criteria based on harm to
the child in reporting abuse and the addition of information
concerning parental behavior in the investigation and
remediation of cases.

In addition to these two major points, there are
several other key issues concerning the definition of abuse.
Many authors agree that definitions should include specific
guidelines in order to assist reporters in accurately
assessing whether a case is reportable in that state (Wald,
1982; Meriwether, 1988). It is also commonly agreed that
the potential for harm should be included in definitions of
abuse although some advocate the need to limit this to
substantial risk of serious injury (Wald, 1982). Lastly,

the great majority of families identified in neglect cases
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are at or below the poverty level and many of their
difficulties are due to their financial problems (United
States Department of Health and Human Services, 1981).
Considering this finding, many commentators suggest that
neglect should be defined in a manner which includes minimal
standards, such as failure to provide adequate food,
clothing, shelter, and medical care, in order to avoid
subjective judgments based on cultural biases of what
constitutes "adequate" parenting (Meriwether, 1988; Wald,

1982).

Indiana Statutes on Child Abuse

The State of Indiana provides protection for abused
children primarily through four types of statutes: statutes
governing the reporting and investigation of suspected cases
of child abuse, criminal laws which apply to the punishment
of the perpetrator of abuse, provisions under juvenile law
which allow abused children to be placed under protective
supervision or removed from the abusive home, and statutes
which provide a program of child welfare services for abused
and neglected children ("Indiana's Statutory Protection,"
1974). The statutes dealing with the reporting of child
abuse and neglect have the most implications for the mental
health practitioner, and it is these statutes which will be
presented and discussed. These statutes fall under Title 31
- Family Law, Article 6 - Juvenile Law, Chapter 11 - Child
Abuse. Therefore, the statute numbers will begin with 31-6-

11.
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Definitions

An initial statute which is of primary concern to the
practitioner is IC 31-6-11-2.1, Definitions. These
definitions, however, are not self-contained in that they
refer to other areas of family law and sex-related crimes.
In the interest of clarity, these definitions will be
consolidated to facilitate understanding, and the related
statutes will be cited for the interested reader. The
statute reads: "'Child abuse or neglect' refers to a child
who is alleged to be (A) a child in need of services (as
defined by IC 31-6-4-3(a) (1) through IC 31-4-3(a)(5))." It
should be noted that situations which are considered abusive
constitute only a subset of "children in need of services,"
and so a child can be "in need of services" without
necessarily being considered abused. However, any child who
is considered abused or neglected is also "in need of
services."

Children are considered abused or neglected in the State
of Indiana if they are under the age of 18 and their
physical or mental condition is seriously impaired or
endangered as a result of the inability, refusal, or neglect
of their parent, guardian, or custodian to supply them with
necessary food, clothing, shelter, medical care, education,
or supervision. Children are also considered abused or
neglected if their physical or mental health is seriously
endangered due to injury by the act or omission of their

parent, guardian, or custodian.



20

Children are also considered abused or neglected if
they are the victim of the following sexual offenses: rape,
criminal deviate conduct (which includes forced sexual acts
other than intercourse), child molestation (which includes
sexual intercourse, deviate sexual conduct, or the fondling
or touching of the buttocks, genitals, or female breasts
with a child under 12 years of age, or by a person 16 years
of age or older with a person who is between the ages of 12
and 15), child exploitation (which includes the involvement
with material which depicts or describes sexual conduct by a
child under 16 years of age), child seduction (which
includes sexual intercourse or deviate sexual conduct with a
child who is either 16 or 17 years of age by the guardian,
adoptive parent or grandparent, custodian or stepparent),
incest (which includes sexual intercourse or deviate sexual
conduct by an individual who is at least 18 years of age
with a biologically related parent, child, grandparent,
grandchild, sibling, aunt, uncle, niece, or nephew), public
indecency, or prostitution. (IC 35-42-4-1, IC 35-42-4-2, IC
35-42-4-3, IC 35-45-4-4, IC 35-42-4-7, IC 35-45-4-1, IC 35-
45-4-2, IC 35-46-1-3). Lastly, children are considered
abused or neglected if the child's parent, guardian, or
custodian allows the child to participate in an obscene
performance (as defined by IC 35-49-2-2 or IC 35-49-3-2) or
allows the child to commit public indecency, prostitution,
patronizing a prostitute, promoting prostitution, or

voyeurism (IC 35-45-4).
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Other important issues related to child abuse and
neglect are addressed in the statutes but are not actually
considered abuse or neglect. These situations result in
children being deemed to be "in need of services" but not
considered abused or neglected. One situation which
constitutes a "child in need of services" but is not
considered child abuse or neglect in the State of Indiana is
the failure to provide nutrition or medical treatment to a
handicapped child if that intervention is generally provided
to similarly situated handicapped or nonhandicapped
children. There is also a section which specifically states
that there is nothing in this chapter which limits the right
of a parent, guardian, or custodian to use reasonable
corporal punishment when disciplining a child. However,
"reasonable corporal punishment" is in no way defined.

The issue of not providing specific medical treatment
to children because of religious beliefs is also addressed
in the statutes. It is stated that in this situation a
child is not considered to be in need of services. However,
when the life or health of a child is in serious danger the
child can be considered a child in need of services and a
juvenile court can order medical services when the health of
the child requires such action. It appears, then, that
there is a great deal of room for the discretion of the
court in applying this statute, although the law does allow
for state intervention if it is deemed necessary.

As can be seen by the delineation of what constitutes
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abuse, the definition is fairly broad and there is a primary
focus on the behavior of the parents. More specifically,
the definition is aimed mainly at parental acts of
commission or omission which result in physical abuse or
neglect, sexual abuse, educational neglect, and medical
neglect. Although there is reference to emotional harm to
the child, there are no specifications for parental
behaviors which would directly cause this harm, so it
appears that emotional harm would occur indirectly as a
result of the other types of abuse. Indeed, the State
Department of Welfare is currently working on a definition
of emotional abuse in an attempt to delineate a working
clarification of "emotional harm," but this has not yet been
completed or adopted.

The definitions for various types of sexual abuse are
much more specific than those for other types of abuse and,
therefore, this type of abuse is easier to categorize as a
reportable condition. It is still difficult to gain
knowledge of this type of sexual activity, however, but at
least the law is clear in terms of what does and what does
not constitute sexual abuse. For other types of abuse,
though, the focus on parental behavior in the definitions
makes it difficult for a professional to identify a
reportable condition because their contact is typically with
the child rather than the parent. 1In addition, "seriously
impaired or endangered physical or mental condition" is

rather vague and requires a great deal of subjective
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evaluation except in extreme cases. This last point is
especially true considering the intangibility of the concept
of "mental condition."

While many authors advocate increased specificity in
the definitions of abuse (Besharov, 1988; Meriwether, 1988;
Wald, 1982), and this would make it much easier to identify
abusive situations, this increased specificity has proved
elusive. The best attempt was made by Besharov (1988) who
produced a list of specific types of abuse much like that
offered earlier in this discussion. In addition, he, like
Wald (1982), focuses on "seriously harmful behavior" and
realistically posits that minor assaults and marginally
unfit child care should not be considered child abuse.
Besharov (1988) points out that although everyone is eager
to protect all children from all forms of maltreatment,
society must begin to accept the fact that some children
cannot be protected from abuse and neglect no matter what
laws or procedures are adopted. In practice, too, unless
there is evidence of the occurrence or the potential for
serious harm to the child, the case is considered
unsubstantiated. The Indiana statutes are consistent with
these observations and include only "seriously" impaired or
endangered conditions to be considered abusive. However,
determining the degree of impairment or endangerment

requires a great deal of discretion.

The duty to report abuse is the next statute of
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interest and it requires any individual who has reason to
believe that a child is a victim of child abuse or neglect,
as defined above in IC 31-6-4-3(a) (1) through IC 31-6-4-
3(a)(5), to make a report (IC 31-6-11-3). A "child" is
defined as anyone under the age of 18, so anyone less than
18 years of age who is suspected to be the victim of abuse
or neglect must be reported as long as the perpetratof can
be identified - whether the abuse occurred recently or 17
years ago. However, the law does not state whether there is
a duty to report long past abuse of an adult patient
(Stromberg et al., 1988).

While practitioners frequently learn of adult patients!'
childhood abuse, they are often unsure of whether they are
required to report this to Child Protective Services. Since
the law in Indiana does not address this issue directly, a
practitioner would not be required to report past abuse of
an individual who is over 18 years of age. However, if the
perpetrator can be identified and there is a risk that the
perpetrator could abuse or neglect other children, a
practitioner may want to report in order to avoid any
further abuse. The issues of liability for damages and the
applicability of immunity in these cases is still unclear
and has not been defined by case law. Therefore,
practitioners should be cautious in these cases and seek
legal council before reporting.

The relationship of the perpetrator to the child is

also of importance in determining whether or not abuse or
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neglect has occurred. 1In cases of suspected physical,
emotional, medical or educational abuse or neglect, the
perpetrator must be a parent, guardian, custodian or any
person responsible for the child's welfare who is employed
by a public or private residential school or foster care
facility in order for the actions to be considered abusive.
If any other person commits physically abusive actions it is
considered battery and the case is handled by the police.
However, in cases of suspected sexual abuse or rape any
individual who commits a sexual offense against a child is
considered to have committed sexual abuse and should be
reported.

The degree of proof necessary to make a report is
stated as "reason to believe," which means that the
individual has evidence which would cause individuals of
similar background and training to believe that a child was
abused or neglected. Therefore, even if a practitioner does
not have clear proof that abuse or neglect has occurred, he
or she is still required to report the suspected abuse or
neglect. 1In short, it is the job of Child Protective
Services to investigate reports and attempt to prove whether
abuse or neglect occurred, and mental health professionals
are simply required to report suspected cases. Although
many reports upon investigation are unfounded, the law
clearly prefers false positives to false negatives
(Stromberg et al., 1988). In addition to any individual

being required to make a report, if a person is a member of
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the staff of a medical or other public or private
institution, school, facility, or agency, he or she has an
additional duty to notify the individual in charge of the
institution, school, facility or agency, who then also
becomes responsible to report. Statute IC 31-6-11-4
specifies that this report should consist of an oral report
to the local child protection service or law enforcement
agency. Within the State of Indiana, most of the counties
have a local Child Protection Service within the Department
of Public Welfare which receives reports of abuse and
implements Chapter 11 (IC 31-6-11-10). The local Child
Protection Service receives complaints on a 24-hour hotline,
and the phone number is listed in the white pages under "C"
as Child Protection Service.

In addition to the initial oral report, any person
required to report cases of known or suspected child abuse
or neglect who is also a health care provider (which
includes mental health professionals and social workers, in
addition to various medical personal, and any persons
working under the direction of these practitioners) or
person in charge of a hospital or similar medical
institution treating the child, is also mandated to have
photographs taken of the areas of trauma which are visible
on the child. If medically indicated, a physician may also
do a medical examination or have a radiological examination
performed. All photographs and examination results should

be forwarded to the local Child Protection Service as soon
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as possible, preferably within forty-eight hours, and the
cost of the above procedures are reimbursable by the State

Department of Public Welfare (IC 31-6-11-6).

Abrogation of Evidentiary Privileges

The mandatory reporting law poses special problems for
the practitioner because it is directly contradictory to
privilege laws which protect certain professionals from
being forced to reveal any confidential communications in
court. Privilege laws are basically an exception to an
important principle of law which holds that the courts are
presumptively "entitled to every man's evidence" (Weisburg &
Wald, 1984). Privileged communication typically applies to
the lawyer-client, physician-patient, husband-wife, and
psychotherapist-client relationships based on the logic that
certain relationships which are dependent on mutual trust
are crucial for the welfare of society, and, therefore,
should be protected. The mandatory reporting law also
conflicts with the related concept of confidentiality which
is an ethical standard that obliges a professional not to
disclose information about a client to anyone (APA, 1990).

This conflict between the mandatory reporting law and
privileged communication is addressed in IC 31-6-11-8,
"Privilege Communications; Abrogation" which was recently
amended in 1988. This statute holds that the privileged
communication between a husband and wife, health care
provider and patient (which includes mental health

practitioners and social workers), or a school counselor and
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student is not a ground for failure to report child abuse or
neglect. In addition, it states that privilege is not a
ground for excluding evidence in any judicial proceeding
resulting from, or relating to, a report of abuse or
neglect. Although the law directly addresses this issue,
its application is not clear and many ethical issues still
plague the mental health practitioner who is considering
making a report. A fuller discussion of these ethical

dilemmas will be included in a later section of this paper.

Immunity for Reporters

The law is clear in stating that any person, other than
a person accused of child abuse or neglect, who makes a
report of suspected abuse, detains a child for the taking of
photographs or medical examinations, or participates in any
proceedings resulting from the report is immune from any
civil or criminal liability that might otherwise be imposed
because of such actions. A person making a report of abuse
or neglect is presumed to have acted in good faith, but if a
person has acted maliciously or in bad faith immunity does
not apply (IC 31-6-11-7). Therefore, a health care
practitioner in psychology who reports child abuse is
protected from being sued for a breach of confidentiality or
harm caused by the report.

However, mental health practitioners need to be aware
that this immunity holds only for the report of suspected
abuse or neglect to child protective services or the police

and does not apply to collateral communications. 1In other



29
words, a practitioner would not be able to tell other
individuals or clients of the potential danger of getting
involved with a suspected perpetrator - whether the case was

substantiated or not (Stromberg et al., 1988).

Sanctions for Failure to Report

In the State of Indiana, any person who knowingly fails
to make a report of suspected child abuse or neglect commits
a Class B misdemeanor. In addition to the above
requirement, any person who is a member of the staff of a
medical or other public or private institution, school,
facility, or agency who knowingly fails to report the
suspected abuse to the individual in charge of the facility
commits an additional Class B misdemeanor. Similarly, if
the individual in charge of such a facility fails to make a
report of suspected abuse after receiving such information,
he or she also commits an additional Class B misdemeanor (IC
31-6-11-20). Basically, then, most mental health
professionals who fail to make a report of suspected abuse
or neglect commit two counts of a Class B misdemeanor. By
doubling the potential sanctions for professionals who fail
to report abuse, the state is attempting to ensure that
professionals assume responsibility in order to increase
the likelihood that a child who is being abused or neglected
will be identified.

In addition to sanctions for failure to report abuse,
any individual who knowingly falsifies child abuse or

neglect information or records also commits a Class B
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misdemeanor (IC 31-6-11-21). Therefore, information given
concerning a suspected case of child abuse must be true to
the best of the reporter's knowledge. The penalty for a
Class B misdemeanor in the state of Indiana is imprisonment
for a fixed term of not more than 180 days. In addition, a
fine of not more than $1,000 may be assessed (IC 35-50-3-3).
While criminal prosecution for failure to report is quite
unlikely and virtually only occurs in extreme cases or
fatalities, it serves to encourage reporting and may be used
as a justification for the report ("Indiana's Statutory
Protection," 1974; Smith & Meyer, 1984).

The practitioner should also be aware that in addition
to legal requirements, Standard 2.2.4 of the General
Guidelines for Providers of Psychological Services (APA,
1987) states that providers of psychological services should
conform to relevant statutes and Principle 3d of the Ethical
Principles of Psychologists (APA, 1990) requires
psychologists to adhere to relevant governmental laws unless
the laws are in conflict with Association standards and
guidelines. Therefore, failure to report could be
considered an ethical violation and could result in
disciplinary action by the Indiana Psychology Board as well.
Although it is unlikely that a psychologist would be charged
with an ethical violation for failure to report suspected
child abuse or neglect, the knowledge that it actually does
constitute an ethical violation may encourage more

psychologists to report.
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Lastly, a health service provider in psychology who
fails to report a suspected case of child abuse or neglect
may become the target of a civil suit. The practitioner
might be found liable for damages that resulted from the
failure to report, and liability would be based on
malpractice, negligent or otherwise (Schockmel, 1987). A
benchmark case which occurred in the state of California
(Landeros v. Flood, 1976) set the precedent that failure to
report may leave the practitioner civilly liable if there
are repeated incidents of abuse subsequent to the unreported

incident (Heymann, 1986).

Child Protective Services Procedures

The procedures which the Child Protective Service must
follow in receiving, investigating, and intervening in cases
of reported child abuse and neglect are set forth in IC 31-
6-11-11. Although these guidelines cover general
regulations of the investigations and handling of child
abuse and neglect cases, each county Department of Public
Welfare drafts its own local plan for the provision of child
protection services which is submitted for approval to the
administrator of the State Department of Public Welfare (IC
31-6-11-10(f)). So, although the procedures described below
are generally applicable, there may be some variation from
county to county, and the mental health practitioner is
urged to inquire about the local policies in his or her
area.

Basically, upon receipt of an oral report, the child
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Protective Service is required to begin an investigation of
all cases of suspected child abuse within 24 hours, unless
there is immediate danger to the child's safety or well-
being, in which case the investigation is begun at once.
Investigations of cases of suspected neglect must begin
"within a reasonably prompt time," which is within 15 days
in District 6. Anonymous reports are accepted and
investigated, but the professional might prefer to be named
in order to prove that the obligation to report was
fulfilled.

A written report of a child who is suspected to be the
victim of abuse or neglect is required of the Child
Protective Service within 48 hours of the receipt of the
oral report. In addition to identifying information, such
reports must include the following information, if it is
known: evidence of prior injuries, abuse or neglect of the
child or siblings; the name of the alleged perpetrator; the
source of the report and how to reach him or her; the
actions taken by the reporter such as the taking of
photographs or x-rays, removal or keeping of the child, or
notifying the coroner; and any other information which is
felt to be necessary or which is offered by the reporter. A
copy of this report is immediately made available to the
appropriate law enforcement agency, the prosecutor, and, if
necessary, the coroner.

After the oral report is received, the Child Protective

Service is required to have color photographs taken of the
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areas of trauma visible on a child and, if medically
indicated, to have a radiological examination performed if
these steps have not been taken by the reporter. A thorough
investigation is then completed which includes, to the
extent that is reasonably possible: the nature, extent, and
cause of the abuse or neglect; the identity of the
perpetrator; the names and conditions of other children in
the home; an evaluation of the person responsible for the
care of the child; the home environment and the relationship
of the child to the person responsible for the child's care;
and any other pertinent information. The investigation may
include a visit to the child's home, an interview with the
child, and a physical, psychological, or psychiatric
examination of any child in that home. The Child Protective
Service is then required to make a written report of the
investigation which includes their recommendations. These
reports are made available to the court, the prosecutor, or
the police.

If during the investigation it is decided that
immediate removal of the child from the home is necessary to
protect the child from further abuse or neglect, the
juvenile court may issue an order for such removal. If
there is no threat of immediate danger, however, there are
several different ways for the Child Protective Service to
proceed depending on the degree of cooperation offered by
the family or perpetrator. If the family voluntarily

consents to participate in services and there is no grave
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danger, an "informal adjustment" is made in which the child
remains in the home and the family signs an agreement to
participate with services and to guarantee the child's
safety. Services offered by Child Protective Services
include homemakers, parent training, intensive case
management, and family therapy. During the informal
adjustment the family or guardian retains legal custody
which means that Child Protective Services would have to
file for wardship in order to later remove the child from
the home.

If it is determined that there is a higher risk of the
recurrence of abuse or neglect than in cases which can be
informally adjusted, Child Protective Service files for
wardship through the juvenile court. Upon the granting of
wardship, a predispositional report is filed which
delineates what treatment is needed for the care and
rehabilitation of the child and what participation is
expected of the parent or guardian. There are many
stipulations within the law to allow the parent or guardian
additional chances to comply with treatment in order to
preserve the family and reduce the number of children who
are removed from their natural homes. There are two types
of wardship, the first of which is supervisory. Supervisory
wardship is similar to an informal adjustment in that the
child remains in the home, but the Department of Welfare has
legal custody and can remove the child from the home quickly

if necessary. The second type of wardship is called regular



35
wardship and consists of foster placement.

Child Protective Service reviews each case in six
months and, if at the end of 18 months the case still cannot
be closed, termination of parental rights is seriously
considered. Termination of parental rights can be
voluntarily sought by the parents or may be sought against
their will, but only a small percentage of cases actually
get to this stage due to the court's preference for keeping
the family intact and the stringent requirements that must
be met (IC 31-6-5). In order for parental rights to be
terminated it must be proven by the Child Protective Service
that: the child has been removed from the parent for at
least six months under a dispositional decree; there is a
reasonable probability that the conditions that resulted in
the child's removal will not be remedied or that the
continuation of the parent-child relationship poses a threat
to the well-being of the child (which can be assumed if the
parent or guardian is convicted of such crimes as murder,
battery, or sexual offenses against a child under the age of
16); termination is in the best interests of the child; and
there is a satisfactory plan for the care and treatment of
the child.

All of the above proceedings are classified as civil
actions and are typically heard in the Juvenile Court.
However, Child Protective Service may also determine that
action in the criminal court is .required and refer the case

to the prosecutor for criminal prosecution. However, it is
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widely recognized that criminal prosecution of perpetrators
of child abuse is not an effective deterrent, and criminal
prosecution typically only occurs in severe cases
("Indiana's Statutory Protection," 1974). Perpetrators of
child abuse or neglect in Indiana can be prosecuted under
general criminal law provisions for homicide (IC 35-42-1),
battery (IC 35-42-2), and sex crimes (IC 35-42-4), or under
a set of statutes dealing with offenses against the family
which includes neglect of a dependent, contributing to the
delinquency of a minor, and exploitation of a dependent (IC
35-46-1).

Whenever the Child Protective Service receives a report
of suspected child abuse or neglect from a hospital,
community mental health center, physician, or a school, the
Child Protective Service sends a report to the administrator
of the facility or to the referring physician within 30
days. Another report is sent out within 90 days after the
receipt of the report including any additional information
which had not been covered in the first report. The report
must include demographic information, the status of the
case, the placement of the child, whether wardship was
established, whether criminal action is pending, any
casework plan which has been developed, and a caseworker's

name and telephone number.

Record-Keeping and Confidentiality of Records
There are no provisions in the law of the State of

Indiana for the collection of all reports of abuse or
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neglect in a central registry. This is unfortunate because
central registries are useful in assisting child protective
service workers in assessing how much danger a child is in
by quickly accessing previous reports on the same child or
his or her siblings. Patterns of suspicious injuries are
highly indicative of abuse, and only through a central
indexing of reports can this information be readily
accessible. Abusive families typically utilize many
different medical resources and may move frequently to avoid
getting caught, and a central registry is an invaluable tool
in tracking these families and previous reports against
them. In addition, central registries can be used to
monitor cases and assist in assuring that investigations and
reports are properly conducted in a timely manner. Central
registries are also helpful in conducting research
concerning abuse and its treatment (Fontana & Besharov,
1977). Although there is no central registry, IC 31-6-11-
18 (b) does allow disclosure of information of a general
nature or case histories of child abuse and neglect to
qualified individuals who are engaged in good faith research
projects.

Despite the lack of a central registry in Indiana, the
law does address the expungement of child abuse or neglect
information if it is determined to be unfounded after an
investigation by the child protection service or a court
proceeding (IC 31-6-11-5(b)). Indiana also has

confidentiality provisions to protect information, reports,
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or photographs in the possession of the Child Protection
Service concerning child abuse or neglect cases (IC 31-6-11-
18). Specifically, these records are considered
confidential and the statute explicitly lists various
individuals and agencies which may have access to them.
Generally, these are people who are either investigating a
suspected case of abuse or neglect, treating a child or
family involved in a case, or are responsible for the
welfare of a child who is a victim of abuse or neglect.

Of interest are the stipulations that allow alleged
victims and the parents, guardians, or custodians of a child
named in a report or record to have access to the reports.
This is important for practitioners in that their reports
may be read by their clients - both the child and the
parents - and so the working relationship could be severely
affected. However, there is also a stipulation that when
the parents, guardians, or custodians of a child named in a
record are given access to the record the identity of the
reporters and other appropriate individuals will be
protected (IC 31-6-11-18(a) (7)).

Another limitation in the statutes which protects the
practitioner who is involved in cases of child abuse or
neglect is IC 31-6-11-18(a) (8) which states that although
courts have access to records, the access is limited to in
camera inspection unless public disclosure is absolutely
necessary. The translation of this statute into practice in

most counties is that when the report of a mental health
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professional is entered into evidence at any stage of the
judicial proceedings, except the termination of parental
rights, typically only the attorneys and judge have access
to it. The parents do not see the report in order to
protect the potential benefits of the therapeutic
relationship. However, there is always the possibility that
public disclosure of the report may be required, and, even
if the report is limited to in camera inspection, the

practitioner may be called upon to testify.

The Role of the Mental Health Practitioner

Until recently, the role of the practitioner was
limited to the beginning and end of the legal process in
cases of child abuse and neglect. A mental health
professional may have initiated a report of abuse but was |
not involved in the investigation itself. After a report
was substantiated, a practitioner was typically called in to
assess the child and family's need for services or, quite
often, to implement the court's decision that treatment was
indicated (Melton & Limber, 1989). While these types of f
involvement in cases of child abuse and neglect continue,
practitioners are increasingly being asked to becomne
involved in the investigatory process by interviewing the
child and assisting in gathering evidence. Mental health
professionals are also involved at the adjudication phase of
child maltreatment cases in order to assist in determining
whether abuse occurred (Melton & Limber, 1989). Opinions

concerning the potential of the perpetrator to benefit from
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treatment and recommendations for the placement of the child
may also be requested from practitioners. In addition,
mental health professionals may be called upon to assist the
courts in determining what constitutes "emotional harm or
abuse" since this category of abuse is particularly poorly
delineated in the statutes (Guyer & Ash, 1985).

Basically, there appear to be primarily two different
roles of the practitioner in cases of child maltreatment:
required, potentially reluctant, involvement and voluntary
service provision. 1In the first case, the practitioner is
initially involved in a therapeutic relationship with the
child or family but is required to report or testify as to
direct evidence of suspected maltreatment. The practitioner
does not want to breach confidentiality more than is
required by law and is ethically and legally bound not to,
and will typically offer only information which is directly
related to evidence of abuse or neglect. A mental health
professional who is called in to cases of maltreatment after
the report has been made, however, is in a different
position. This practitioner is really working for the
court, and while this position needs to be clarified to the
client and is difficult to navigate, confidentiality does
not apply because the court will require periodic reports.
Therefore, in these cases the professional can potentially
provide the court with a broad range of information which
Weisburg and Wald (1984) refer to as indirect evidence.

The indirect evidence that mental health practitioners



41
can provide to the courts includes knowledge concerning
conditions of the parent or guardian, such as substance
dependence, which may influence their ability to adequately
care for the child. 1In addition, a practitioner who has
worked with a parent or guardian may be able to advise the
court on their receptivity to treatment or their past
violent behavior which is unrelated to the child. Also, a
parent or guardian may have made statements which would
assist in determining whether abuse occurred or whether a

dispositional plan is realistic (Weisburg & Wald, 1984).

Scope of the Mandatory Reporting Law

Although the types of information which a mental health
professional may provide have been divided here into
required direct evidence and voluntary, direct or indirect
evidence, the distinction is very crude. In fact, the exact
scope of the mandatory reporting law is quite unclear. The
law states that "any individual who has reason to believe
that a child is a victim of child abuse or neglect shall
make a report" (IC 31-6-11-3) and that privileged
communication is not grounds for failure to report or for
"excluding evidence in any judicial proceeding resulting
from a report" (IC 31-6-11-8). What exactly constitutes
"evidence" has not been clarified.

In order to address the question of exactly what needs
to be reported, the laws concerning confidentiality and
release of mental health records must be considered.

Although these issues are very complex, the ways in which
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these issues impact on reporting requirements and child
abuse proceedings will be briefly discussed. The law
obviously requires mental health professionals to report
suspected cases of child abuse. After a report is made,
however, the record is sealed and can only be released with
signed consent or following a hearing which results in a
court order to disclose the record. A subpoena is not
sufficient to compel a practitioner to release the record
and, unless an emergency exists in which a child is alleged
to be a child in need of services, proceedings for access to
a patient's mental health record are subject to the Indiana
Rules of Trial Procedure.

If an emergency does exist, and the county Department of
Public Welfare seeks access to the mental health records of
the parent, guardian, or custodian of the child, the
department may file a verified petition which sets forth the
facts which allegedly constitute an emergency to request an
emergency hearing. Under these circumstances, the court may
order the release of the mental health records if the court
finds, by a preponderance of the evidence, that there are no
other reasonable methods of obtaining the information and
that the need for disclosure outweighs the potential harm to
the patient caused by a necessary disclosure. In weighing
the potential harm to the patient, the court must consider
the impact of disclosure on the provider-patient

relationship and the patient's rehabilitative process (IC

16-4-8-3.2 (h)) .
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Therefore, the laws and procedures discussed above

reveal that while practitioners are clearly required to
report suspected cases of child abuse or neglect, they can
only be required to provide additional information after
extended legal proceedings. In addition, mental health
professionals would be wise to only offer information after
receiving a court order, because immunity applies only to

information which is required.

Expert Witness Testimony

Mental health professionals can be involved in informal
communications with the child protective service, may write
reports for the court, or they may need to testify at
hearings or judicial proceedings. While a full discussion
of expert witness testimony is beyond the scope of this
paper, some of the issues concerning testimony which bear
specifically on child maltreatment cases will be reviewed
briefly.

In formal proceedings, practitioners may be called upon
to provide testimony concerning their credentials in order
to qualify as an expert. Once established as an expert, the
witness may testify concerning opinions or conclusions in
his or her areas of expertise rather than being restricted
to matters of fact as is an ordinary witness (Guyer & Ash,
1985). Several different sorts of opinions may be requested
of the expert witness during the ajudication phase of child
abuse and neglect cases, and the admissibility of many of

these opinions is controversial. It seems to be widely
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accepted, however, that testimony concerning the
characteristics of abusers which is intended to infer
similarity of the defendant to people who have abused
children is inadmissible unless the defendant enters such
evidence first (Melton & Limber, 1989).

Slightly more controversial is testimony concerning the
characteristics of abused children. Testimony of this type
intended to clarify aspects of the child victim's behavior
which appears confusing, such as delay in reporting or
retraction of an accusation, has typically been admitted
when the child victim's credibility has been challenged.
Testimony concerning abuse syndromes which is offered to
demonstrate that a child fits the profile of an abuse victim
has also tended to be admitted as long as the expert witness
does not go so far as to state an opinion concerning the
credibility of a specific child (Melton & Limber, 1989).
Ethically, this type of testimony is acceptable as long as
the expert witness communicates the limits of knowledge such
as the utilization of base rates and the validity of the
findings (APA, 1990; Melton & Limber, 1989).

Another type of testimony, that concerning whether a
specific child has been abused or has told the truth, has
been unanimously determined to be inadmissible. Legally, an
expert witness is determined to possess expertise in areas
of mental health and is not qualified to render opinions on
the ultimate issue - whether or not the defendant is guilty

(Melton et al., 1987). Ethically, this type of testimony
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would constitute a violation because it misrepresents a
legal and moral decision as a scientific or clinical
judgment. Therefore, the opinion of an expert witness
concerning whether a particular child has told the truth or
has been abused should not be sought by lawyers, should not
be admitted by judges, nor should it be offered by mental
health professionals in the form of testimony or a report to
the court (Melton & Limber, 1989).

Similarly, mental health professionals may be asked
whether abuse is likely to recur. While the practitioner
may make statements concerning a parent's progress or
potential to benefit from treatment, the ability of mental
health professionals to predict future behavior - especially
future violent behavior - is notoriously dubious (Monahan,
1984). Therefore, a practitioner would be overstepping the
bounds of competence to make absolute statements concerning

whether or not abuse will recur.

Legal, Ethical and Procedural Difficulties

The relatively new mandatory reporting laws and
accompanying legislation have far-reaching implications and
touch on beliefs concerning the privacy of the family,
cultural differences in what constitutes adequate parenting,
and the rights of children to be protected from harm (Guyer,
1982). In addition to these philosophical concerns, the
issues surrounding child abuse arouse strong emotional
reactions in the public, the legislature, and within mental

health practitioners themselves (Melton & Limber, 1989).
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Anid this social and emotional backdrop practitioners are
faced with numerous ethical dilemmas concerning how they can
comply with the law, thereby protecting children, but do so
within a therapeutic framework which is consistent with
their clinical judgment. This "minefield of ethical
problems" (Melton & Limber, 1989, p. 1226) is especially
troublesome for practitioners who provide psychotherapy for
clients who seek treatment voluntarily, because the law
requires an intrusion into the privacy of the therapist-
patient relationship and results in a breach of
confidentiality (Guyer, 1982).

Added to these ethical concerns, the child abuse
statutes are insufficiently detailed and have not yet been
clarified through case law, leaving the mental health
practitioner with new legal risks and responsibilities but
giving little guidance as to how these responsibilities are
to be carried out. In addition, the mandatory reporting
laws take an all-or-none approach which ignores many issues
and situations that are inherently part of the real-life
reporting which practitioners face in their professional
practice. For example, one issue which is not addressed in
the statutes is when and under what circumstances the
suspected abuse or neglect occurred. As Heymann (1986)
points out, cases differ in terms of whether the abuse is
current, whether the abuse was ongoing or an isolated
incident, and whether the perpetrator is voluntarily seeking

treatment. Certainly this variety among cases should lead
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to differences in treatment and cannot be ignored.

Another dilemma stemming from reporting statutes is
whether the law serves the best interests of the client.

The law requires mental health professionals to make
immediate reports of suspected abuse without regards to the
appropriateness of doing so or the consequences of the
report (Heymann, 1986). Will the report actually protect
the child from further harm, what will the report do to the
therapeutic alliance with the child or the family, and will
the intervention of child protective services be beneficial
to the child?

These questions represent serious moral and clinical
concerns which are typically not addressed by the law but
which confront the practitioner who is faced with a
reportable situation of suspected child abuse. As Heymann
(1986) points out, by reporting these situations we set into
motion a series of events which are completely beyond our
control. Legally, there are no provisions which require
that mental health practitioners be included in the
resolution of the investigation, nor are child protective
service agencies required to consider or follow any
recommendations made by professionals. Therefore, it is
difficult to predict what will happen after a report is made
and whether these results will be beneficial or potentially
harmful to the child.

The discussion will now turn to a full examination of

the difficulties concerning confidentiality in cases of
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child abuse and neglect. In addition, other procedural and
ethical concerns will be examined and specific suggestions
will be offered concerning how practitioners can address or
avoid some of these difficulties. This will be followed by
a discussion of some of the consequences of intervention by
child protective services, including evaluations of foster
care placements, which is intended to assist practitioners

in weighing different treatment approaches.

Confidentiality

As has been stated previously, one of the most
difficult conflicts for mental health practitioners in cases
of suspected child abuse and neglect is that between the
legal requirement to report and the ethical and clinical
needs to maintain confidentiality. This conflict is most
problematic when a therapist learns that an ongoing patient
is currently engaging in child abuse, but it can also be a
dilemma when a therapist becomes aware during the course of
psychotherapy that a child-patient is being abused. If the
suspicion is reported, the necessary trust could be broken
and the therapeutic relationship with either the parent or
child could be destroyed. On the other hand, if the
professional fails to report, he or she could be held liable
for any resulting damages and may be found guilty of
criminal charges (Guyer, 1982).

The law is clear in stating that the practitioner must
report any suspected cases of child abuse or neglect.

However, the social role of mental health professionals is
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to assist people with their personal problems within a
trusting and private relationship. This role and the
accompanying expectation of confidentiality have been passed
down over the ages from priest to physician to therapist,
and are legally sanctioned by privilege laws (Heymann,
1986). However, if within this trusting relationship the
client reveals child abuse, the therapist is transformed
into a police agent. As Heymann (1986) states, "[t]he
client is still the same person, but there has been a sudden
and drastic switch in social roles, whereby the therapist
exits and the informer bursts in at the door" (p. 152).
While mental health professionals are not comfortable with
this exception to the privacy typically afforded their
services, society has apparently determined that the
prevention of child abuse is of higher priority. Therefore,
until the law changes, practitioners must focus on how to
best manage their reporting obligations within the present
systen.

In order to prepare for cases where during the course
of therapy the therapist becomes aware of abuse or neglect,
the practitioner should inform the client of confidentiality
and its limits prior to the onset of treatment. While this
practice is wise in light of the mandatory reporting laws,
it is also an ethical obligation as stated in Principle 5 of
the Ethical Principles of Psychologists: "[w]here
appropriate, psychologists inform their clients of the legal

limits of confidentiality” (APA, 1990). Clients should be
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informed that a practitioner is required to report abuse but
that the release of further information can only be
compelled after a great deal of effort and proof of
necessity. Therefore, the chances of the record being
disclosed are relatively small. Although informing the
client of this slight risk regarding breach of
confidentiality may inhibit their disclosures within
therapy, this is certainly less detrimental than blatantly
betraying a client's trust without prior warning.

Apprising a client of the limits of confidentiality is
not the same as telling a client not to reveal information
concerning abuse because the practitioner does not want to
have to report it. 1In addition, if a mental health
professional begins to suspect abuse during the course of
treatment, after an explanation of the limits of
confidentiality was given at the outset of therapy, that
suspicion must be reported whether or not additional details
are gained. An additional warning not to reveal information
concerning abuse at this stage will not avoid the need to
report the suspected abuse, nor is it in line with sound
clinical judgment. Treating an individual who is either
abusing or being abused while ignoring the abuse and the
related issues cannot be especially beneficial regardless of
the clinical utility of reporting abuse.

In cases where the mental health professional is called
in to perform an assessment, assist in gathering

information, or to provide treatment, confidentiality is
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much more limited. When clients are voluntarily receiving
services the practitioner needs to inform them that their
records may be requested by a court order and that
confidentiality cannot be assured. In cases where clients
are court-ordered to receive services, the court will be
receiving records and periodic updates concerning treatment
progress, and so clients must be fully informed of the
absence of any privilege or confidentiality. In addition,
clients should be advised that the information which they
share may be used in a manner adverse to their interests and
that they do not have to participate or respond to questions
if they do not wish to do so. O©Only when this information is
provided to clients can they give "informed consent" to
treatment, and it might be beneficial for the practitioner |
to obtain this consent in written form.

How can the mental health practitioner inform a client
about a lack of confidentiality and still develop a .
therapeutic alliance? The waiver of confidentiality must be
handled skillfully and tactfully so that the client is not
frightened away from the therapeutic relationship.
Basically, the practitioner can assist the parent in
understanding that working with the therapist is an
important part of evaluating their ability to change and
pbenefit from treatment, and that this ability needs to be
demonstrated in order to regain custody of their child. The
practitioner mist attempt to ally with the parent's desire

to improve, and demonstrate ways in which he or she can
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assist the parent regardless of the lack of confidentiality
(Guyer & Ash, 1985). In addition, labeling and blaming need
to be avoided, individual rights must be respected, and
sides within the family should not be taken by the
practitioner.

Requiring mental health professionals to report
suspected abuse to local authorities runs contrary to their
typical role of advocacy and support. Because of these
conflicting roles and the multitude of ways in which
practitioners become involved in cases of child abuse and
neglect, the nature of their involvement becomes clouded not
only for the professionals themselves but for the families,
child protective service agencies, and courts as well.
Therefore, in order not to misrepresent themselves, it is
always necessary for mental health professionals to assess
their function and the legal requirements of the situation,
and to clearly define their role to all parties involved at
the outset (APA, 1989; Melton & Limber, 1989; Guyer & Ash,
1985). A practitioner needs to determine whether they are
functioning as an evaluator, an investigator, or a
therapist, and to clarify who the client is - the child,
parent, court or child protective services. 1In addition,
the accompanying limits of confidentiality must be
realistically apprised and communicated to the client, and
the matter of fees for services should be expressly

addressed at the outset.

In order to decrease the likelihood of
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misunderstandings concerning roles or expectations, it is
prudent for the mental health practitioner to limit his or
her involvement in cases of child abuse and neglect to one
role - be it investigative, evaluative, or therapeutic
(Melton & Limber, 1989). Clearly, using one's therapeutic
role to foster trust from a parent in order to gain
additional information which will be used to terminate
parental rights is a mixture of roles and a
misrepresentation, and constitutes an ethical, and perhaps a
legal, violation. 1In addition, the practitioner needs to
maintain his or her chosen role in order to remain
objective. The mental health professional must conduct
assessments and make recommendations independent of
pressures from the child protective services and must avoid
getting carried away in unwarranted enthusiasm for the

return of a child to a home of questionable safety.

Consequences of Intervention

An accusation of child maltreatment and the involvement
of the child protective service in itself can have i
deleterious effects on the family. No matter how tactfully
or delicately the investigation is handled, the essential
message given to the parents is that they have failed as
parents. And, for many adults, the role of parent is
central to their identity. The response of a parent to an
investigation of child abuse may include anger at the
investigator or reporting source, fear of losing their

children, feelings of helplessness or hopelessness, or self-
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doubt (Faller, 1985). In addition, the investigation itself
can further increase the stress level in the home which
leaves the child at greater risk than before.

Beyond the negative consequences of the investigation
itself, the efficacy of various interventions is crucial in
treatment planning. Unfortunately, however, there is very
little reliable data concerning the interventions which are
typically used. The literature consists mainly of
theoretical works and clinical studies, and there is
basically no longitudinal research concerning the impact of
different interventions (Faller, 1985). In addition, what
research there is tends to be conflicting and inconclusive.

As reporting increased and the existing treatment
programs were unable to meet the demands posed by severely
disturbed parents, the use and duration of foster care
increased to an estimated 300,000 children in foster care at
any one time (Besharov, 1983). While it intuitively would
seem to be desirable to rescue maltreated children from a
poor environment through foster placement, it has become
widely recognized in recent years that foster care is not
stable nor typically therapeutic (Besharov, 1983; Brown &
Riley, 1984; Goldstein, Freud, & Solnit, 1979; Wald, 1982).
Theoretical works and clinical findings indicate that
children are typically strongly attached to their parents -
even bad parents - and that interference with these bonds
can damage a child (Wald, 1982). 1In addition, children are

often moved through a series of foster homes, the quality of
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which varies widely, and their emotional needs are typically
not met. Finally, while foster care is supposed to be a
short-term remedy to protect children from harm while their
parents undergo treatment, it is often a long-term placement
due to a lack of other alternatives and an unwillingness on
the part of child protective service to pursue the
termination of parental rights. Therefore, while some
children do benefit from foster care placement, there is
enough evidence concerning the potential negative
consequences to merit a cautious policy concerning its use.

The reliance on foster care is partly due to the scant
resources of child protective service agencies. Due to high
caseloads, workers typically are only able to investigate
reports and loosely monitor families. Very few communities
have more intensive treatment programs or are even able to
provide intensive supervision (Faller, 1985). Families may
be referred to other agencies for treatment, but such
agencies typically take a traditional approach to treatment
which is not well-suited to the majority of protective
service population. "Talking therapy" which takes place in
an office and which typically does not address concrete
problems is difficult for this clientele to identify with
and participate in. These parents tend to be overwhelmed by
their current situations and typically lack the motivation,
capacity for insight, and verbal skills necessary to form
therapeutic alliances with professionals who use a

traditional therapeutic approach (Faller, 1985). Rather, a
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"hands on" approach in which the practitioner goes out to
the families' homes and addresses concrete problems such as
unemployment, inadequate housing, and parenting skills would

appear to be more useful (Faller, 1985).

Conclusions

It is apparent, then, that the area of child abuse and
neglect presents the mental health practitioner with a mass
of difficulties and dilemmas. The scope of the reporting
law and the boundary between reporting and maintaining
confidentiality are vaguely addressed in the statutes and
have not been delineated through case law. While these
issues remain " ... in a kind of legal limbo" (Heymann,
1986, p. 147), the mental health practitioner is left pretty
much on his or her own when faced with the duty to report
child abuse or neglect. 1In addition, the question of how to
best intervene in cases of abuse or neglect has yet to be
adequately answered. None of the interventions currently
used have been found to be broadly effective, nor have
determinations been made concerning which families may
respond to what treatment (Faller, 1985).

However, there are steps which practitioners can take
to better deal with cases of child abuse and neglect.
First, knowing the reporting laws, the procedures of the
child protective service agencies, and how to identify abuse
and neglect will allow the professional to make informed

decisions. In addition, the practitioner can prepare for
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the potential of having to report a suspicion of abuse by
advising clients of the limits of confidentiality at the
outset of treatment. A professional can also be more
flexible in the treatment of protective service cases by
using a more "hands-on" approach which addresses concrete
issues and in-home parenting skills training. Lastly, a
mental health practitioner who is uncomfortable with the
lack of confidentiality inherent in the treatment of
protective service families can refuse the courts' requests
to provide services in substantiated cases.

Although the difficulties in the area of child abuse
and neglect may seem overwhelming and the option of
declining involvement in these cases may be tempting, the
continued avoidance of this issue by mental health
practitioners will not make it go away. And while the
efforts of legislators, the police, and the public are
certainly well-intentioned, who is better suited to make
judgments concerning the best approach to the treatment of
abusive families than mental health professionals?
Therefore, practitioners need to get involved in issues
concerning abuse and neglect, and need to communicate their
concerns and opinions to legislators and the public.
Specifically, professionals need to push for more detailed
definitions of abuse in the statutes, more clearly
delineated boundaries of the reporting law, less reliance on
foster care, and more emphasis on intensive case-management

and parent skills training. In addition, mental health
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professionals need to make the extensive deleterious effects
of child abuse clear to legislators in an effort to gain the
support and funding which is necessary to provide the needed

services.



59

Chapter 3
ABUSE OF ENDANGERED ADULTS

The oldest laws intended to protect vulnerable adults
are those related to guardianships and conservatorships.
These laws stem from English laws which granted kings the
authority to make decision regarding adults within the
kingdom who were less than capable of managing their own
affairs. The idea behind these laws has developed into the

doctrine of parens patriae, which holds that society is

responsible for the care of individuals who are unable to
care for themselves (Quinn, 1985). While the doctrine of

parens patriae has existed for a long time, it did not

develop into official adult protective services until 1935,
when the Social Security Act was passed and public welfare
departments and private agencies began providing services to
the aged poor.

Despite this initial acknowledgement of the
vulnerability of elders, it has not been until recently that
public awareness has grown and been extended to include the
abuse and neglect inflicted on some elderly by their own
caretakers. This type of maltreatment has been compared to

other forms of domestic violence, and the legislative
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response has been largely based on child abuse laws. In the
1960s, child abuse was a central focus of societal concern
and it was during that decade that the majority of child
abuse laws were developed and enacted. Similarly, spousal
abuse garnered significant attention in the 1970s. it was
not until the late 1970s and the 1980s, however, that abuse
of endangered adults received considerable social
recognition and legislative attention (Ambrogi & London,
1985) .

The first mention of elder abuse in the literature
occurred in 1975 with G. R. Burston's letter in the British

Medical Journal which discussed "Granny-battering." That

same year, R. N. Butler discussed the "battered old person

syndrome" in his book Why Survive? Being 01d In America

(Wolf, 1988). The states began passing legislation on elder
abuse in 1973, and in 1975, protective services for all
adults were mandated and funded by Title 20 of the Social
Security Act (Quinn, 1985). 1In 1978 the Select Committee on
Aging of the U.S. House of Representatives held testimony
and hearings on abuse of the elderly, and in 1981 published

a report, Elder Abuse: An Examination of a Hidden Problem.

Since that time, essentially every state has developed
some form of adult protective service agency and has
provided for adult protection in their statutes (Hunzeker,
1990). Mandatory reporting, enhanced penalties for crimes
committed against endangered adults, and special statutes

protecting elders from consumer fraud constitute various
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legal responses which have been developed in some states to
better protect endangered adults. However, the definitions
of elder abuse, specifications concerning the setting in
which abuse occurs, who must report, the presence of
enhanced penalties for crimes against the elderly, and the
specification of penalties for abuse or for the failure to
report suspected abuse vary considerably from state to
state.

Although the 1981 U.S. House Select Committee on Aging
report stated that elder abuse occurs with almost the same
frequency and rate as child abuse, the incidence of abuse of
endangered adults is significantly lower than that for child
abuse. Data on the national incidence of abuse and neglect
of the elderly are sparse, however, and the first
methodologically sound prevalence study was conducted in the
Boston metropolitan area in 1990 (Pillemer & Finkelhor,
1990). This study sampled 2020 elderly people who lived in
domestic settings and found that 32 of every 1000 elderly
experienced physical violence, verbal aggression, or
neglect. By applying this rate to the entire U.S. elder
population, the authors estimated that there are between
700,000 and 1.1 million abused elders in the country.
According to this study, only 1 in 14 cases is reported. A
study of reported cases of domestic elder abuse found that
140,000 cases of elder abuse were reported in the U.S. in
1988 (Hunzeker, 1990). If the rate of reporting from the

Boston prevalence study are applied to these figures, it
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would suggest that 2 million cases of elder abuse occurred
in 1988. 1In Indiana, there were 742 reports of suspected
abuse of endangered adults in 1985, 4601 in 1989, and 7956
in 1991 (Indiana Department of Human Services, 1990; Indiana
Family and Social Services Administration, 1992).

The relatively lower incidence of elder abuse suggests
that mental health practitioners encounter cases of elder
abuse less frequently than cases of child abuse. In
addition, the under-utilization of mental health services by
the elderly has been well documented (Kramer, Taube &
Redick, 1973; Lewinsohn, Teri & Hautzinger, 1984). It had
been suggested that just a decade ago 70% of practicing
psychologists did not work clinically with the aged, and
that only 2.7% of the health services provided by
psychologists were received by the elderly (VandenBos, Stapp
& Kilberg, 1981).

Nevertheless, the incidence of elder abuse will likely
increase considering the rapid growth of the elderly
population in the United States. The 75-and-older age group
is currently the fastest growing segment of the population,
going from 895,000 in 1900 to 9,967,000 in 1990. This age
group constituted 5% of the population in 1982, but
conservative estimates suggest that this group will increase
to 10% of the population by 2030 (U.S. Senate Special
Committee on Aging, 1984). 1In addition, there has been
increased focus on gearing mental health services toward the

elderly and training mental health practitioners to work
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competently with an older population (Lewinsohn, Teri &
Hautzinger, 1984). Therefore, it is likely that mental
health practitioners will be more frequently encountering
the issue of elder abuse in their clerical work and will
need to be cognizant of the practical legal and ethical
issues involved.

Although there are no studies which have specifically
addressed mental health practitioners' awareness or response
to the abuse of endangered adults, there have been some
investigations of this issue with physicians who, as a
group, are more likely to encounter elder abuse in their
work. Overall, physicians have been found to be frequently
uninformed about abuse and about state laws concerning elder
maltreatment (Daniels, Baumhover, & Clark-Daniels, 1989;
O'Brien, 1987). In one study, 80% of physicians knew that
they had a legal responsibility to report elder abuse, but
60% reported that they were unclear as to how to report
cases, 73% were unaware of any penalties for failure to
report, and 80% were unsure or did not believe that prompt
action would be taken if a report were made (Daniels,
Baumhover, & Clark-Daniels, 1989). It is likely that mental
health practitioners are similarly lacking in knowledge of
the abuse of endangered adults and their responsibilities
concerning such abuse.

Mental health practitioners have become involved in the
legal process through reporting suspected cases of abuse of

endangered adults which have been encountered in their
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clinical practice. While psychologists have not yet become
directly involved in a widespread basis in the gathering of
evigence or the provision of testimony concerning whether
abuse occurred or whether an individual is determined to be
an "endangered adult," their role may be expanded as it has
been in the area of child abuse. This diversification of
roles is likely to increase as the elderly population and
their use of mental health services continues to grow. As
with child abuse, these various roles confront mental health
professionals with numerous ethical, legal, and practical
difficulties including determining what must be reported,
assessing the impact of reporting on confidentiality and the
therapeutic alliance, determining whether an adult is
incapable or endangered, and maintaining the best interest
of the client.

This chapter is intended to provide the practitioner
with a basic understanding of the laws concerning the abuse
of endangered adults and the related issues which affect
clinical practice. The chapter begins with a discussion of
definitions of abuse and neglect of endangered adults and
the exploration of controversial issues in this area. This
is followed by a delineation of the current Indiana statutes
concerning abuse of endangered adults including definitions,
reporting laws, and sanctions for failure to report. The
procedures of investigation and provision of services for
the Adult Protective Services Unit are discussed next. This

is followed by the delineation of federal legislation which
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impacts primarily on abuse within nursing homes and services
for the elderly who have mental illness. Ethical dilemmas
posed by the involvement of mental health practitioners in
cases involving the abuse of endangered adults are then
discﬁssed. Finally, specific suggestions are made for
advocacy by the profession concerning public policy issues
and the need for funding for the provision of services to

the elderly.

Definitions of Abuse of Endangered Adults

Since the beginnings of scientific investigation and
legislative action in the area of abuse of endangered
adults, definitions have been problematic and controversial.
Because of this lack of agreement as to what constitutes
abuse, definitions have varied considerably from one state
to another and from one research project to the next. As a
result, it has been difficult, if not impossible, to compare
data across studies and to aggregate statistics from the
state reporting systems. This definitional problem
obviously impedes the expansion of the knowledge base in the
area of elder abuse and impairs the gathering of accurate
incidence and prevalence data (Wolf, 1988). In addition,
Johnson (1986) suggests that without a "standard definition
of elder abuse, causal theory cannot be explored" (p. 168).

The Elder Abuse Prevention, Identification and
Treatment Act [HR 1674] which was introduced in 1985
attempted to clarify and standardize the language relating

to mistreatment of the elderly (Cited in Jones, Dougherty,
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Schelble & Cummingham, 1988). Specifically, the following

definitions were provided:

Abuse Willful infliction of injury,
unreasonable confinement, intimidation,
or cruel punishment with resulting
physical harm, pain, or mental anguish;
or the willful deprivation by a
caretaker of goods or services that are
necessary to avoid physical harm, mental
anguish, or mental illness.

Physical Harm Bodily pain, injury, impairment, or
disease.

Exploitation Illegal or improper act of a caretaker
using the resources of an elder for
monetary or personal benefit, profit, or
gain.

Neglect Failure of a caretaker to provide the
goods or services that are necessary to
avoid physical harm, mental anguish, or
mental illness.

While these definitions may assist in standardizing the
language used in the area of elder abuse, they do not fully
delineate the various conditions which constitute abuse or
neglect, nor do they provide measurable criteria which can
be practically applied. Therefore, several general
categories which are typically agreed to constitute abuse
will be outlined. Although there is consensus as to what
the broad categories are, there is less consistency
concerning what the categories represent, and so the
clarification of each type of abuse should not be regarded
as a widely held definition as there is still considerable
controversy in this area (Wolf, 1988).

Physical abuse is the most widely recognized form of
elder abuse and is commonly labeled as an act of commission

which can range from scratches and bruises to death.
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Physical abuse may also take the form of sexual attack or
rape (Hunzeker, 1990). Neglect, typically considered to be
an act of omission, occurs when a designated caretaker fails
to meet the needs of an elder (Pillemer & Finkelhor, 1988).
Neglect of the elderly has frequently been divided into two
types based on the intent of the caretaker. When the
caregiver intentionally fails to meet the elder's needs it
is considered active neglect and when the failure is
unintentional it is considered passive neglect. Neglect may
consist of the deprivation of medical services or assistive
devices and can result in dehydration, malnutrition,
bedsores, or irreparable physical harm (Quinn & Tomita,
1986) .

Another type of abuse of the elderly is psychological
or emotional abuse, although its definition is particularly
difficulty and controversial. Psychological abuse is
typically thought to consist of acts which are intended to
inflict emotional pain on another person, such as threats or
insult (Pillemer & Moore, 1989). Financial explecitation is
also a form of abuse of the elderly and can include
nisappropriation of funds, misuse of the guardianship
function, theft, or consumer fraud (Hunzeker, 1990).
Violation of rights is another area of elder abuse which can
consist of denying a person his or her right to open one's
personal mail or the right to privacy. The elderly also
have the right to due process of law in competency hearings

and, unfortunately, this right is sometimes denied by
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professionals or relatives intervening ostensibly in the
elder's best interest. The final type of abuse is termed
"self-abuse," and refers to the failure of an individual to
provide oneself with the necessities of life. It can
include poor nutrition and hygiene, inadequate medical care,
or unreasonable management of finances (Quinn & Tomita,
1986) .

Aside from the lack of consistency, the other major
issue in the definition of elder abuse is whether the focus
should be on the intent of the caretaker or on the effects
of the act. 0O'Malley, Everett, O'Malley, and Campion (1983)
have suggested that the focus should be on the unmet needs
of the elder, or the effects of abuse, because the terms
abuse and neglect are accusatory and result in decreased
cooperation on the part of the caretaker. 1In addition, they
suggest that intervention should consist of attempts to
resolve the elder's unmet needs whatever the cause. Taking
this line of thinking a step further, Quinn & Tomita (1986)
suggested that the intent of the caretaker may never be
established and that the elder is injured in some way
regardless of the intent of the caregiver. They further
posit that while the effects on the elder are central in the
identification of abuse, the intent of the caregiver is
crucial in terms of intervention. For example, respite care
may be indicated for an elder who was struck once by a
fatigued caretaker while a very different intervention would

be necessary for an elder who was repeatedly beaten by an
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alcoholic caretaker.

Johnson (1986) also addressed this issue and suggested
that the act must be distinguished from the cause of elder
abuse. Specifically, it was argued that the act must be the
focus in identifying cases of elder abuse and that the
intention of the caregiver should be the focus in
delineating intervention. Johnson (1986) suggests that
", ..combining identification and intent in the same
definition confounds both detection and treatment" (p. 179).
She then offers a definition with several parts: an
intrinsic definition, an extrinsic definition with
behavioral manifestations, an operation definition, and a

causal definition.

Indiana Statutes on Elder Abuse

Legislation concerning the maltreatment of the elderly
typically follow one of three models: child abuse statutes,
domestic violence statutes, or advocacy statutes (Brewer et
al., 1989). Laws following the child abuse model focus on
the helplessness and incompetency of elders and may allow
protective services to be forced on an elder who competently
chooses to remain in an abusive setting. Domestic violence
laws can also be applied to elder abuse if the abuser is a
spouse or family member. These laws center on protective
orders and the use of crisis intervention techniques. In
order to use these statutes, elders must be willing and able
to go to court and aggressively defend their rights.

Unfortunately, elders who are abused are typically not able
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to actively follow these procedures. In addition, the
domestic violence laws do not address neglect in any manner.

The third model for elder abuse legislation is advocacy
law which was developed as a response to the needs of
developmentally delayed adults. Advocacy statutes typically
focus on the establishment of a service agency to provide
advocacy and flexible intervention, and to attempt to allow
individuals as much independence as possible. The statutes
in Indiana which address elder abuse are modeled on, and
combined with, advocacy laws, and this is reflected in the
term "endangered adults," which will be defined below.

The State of Indiana provides protection for abused
elders primarily through three types of statutes: statutes
governing Adult Protective Services which include the
reporting and investigation of suspected cases of elder
abuse, criminal laws which address home improvement fraud
(one type of crime to which the elderly are especially
vulnerable) and include enhanced penalties when these crimes
are committed against elders, and criminal laws which define
abuse and determine the punishment for perpetrators of abuse
and those who fail to report suspected abuse. The statutes
which cover Adult Protective Services and the reporting of
elder abuse are the most pertinent to the practice of mental
health professionals and these statutes fall under Title
12 - Administration, Article 9 - Division of Aging and
Rehabilitative Service, Chapter 3 - Adult Protective

Services. Therefore, the statutes concerning Adult
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Protective Services will begin with 12-9-3. Other statute
numbers will be clarified as they are presented. Please

refer to Table 2 for a complete listing of the statutes.

What Constitutes Abuse?

In Indiana, abuse of the elderly or endangered adults
is addressed in Adult Protective Service law as well as
Criminal Law. The first statute of concern to mental health
practitioners is IC 12-9-3-2 in which "endangered adult" is
defined. As stated above, advocacy laws are combined with
elder abuse laws in Indiana, and so an endangered adult is
defined as an individual of at least 18 years of age who is
incapable of managing his or her property or providing self-
care due to insanity, mental illness, mental retardation,
senility, habitual drunkenness, excessive use of drugs, old
age, infirmity, or other incapacity. In addition, and
individual must be harmed or threatened with harm as a
result of neglect, battery or exploitation, in order tc be
considered an endangered adult.

Unfortunately, the terms used in this definition are
not clear and do not offer much guidance for the mental
health practitioner. For example, how severe would these
conditions need to be for the individual to be considered
incapable, and what exactly does"incapable" mean? What
constitutes harm, neglect, battery and exploitation?

Some of these issues are addressed in Title 35 -
Criminal Law, Article 46 - Miscellaneous Offenses, Chapter 1

- Offenses Against the Family. In IC 35-46-1-4, neglect of
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a dependent (a person of any age who is mentally or
physically disabled - IC 35-46-1-1) is defined as the
placement of a dependent in a situation which may endanger
his life or health, abandonment or cruel confinement, or the
deprivation of necessary support (food, clothing, shelter,
or medical care - IC 35-46-1-1). Here again, however, the
terms are not clarified. What constitutes disability, what
qualifies as endangerment, and what determines necessity?

Exploitation is defined in IC 35-46-1-12 as reckless,
knowing, or intentional unauthorized used of the personal
services of property of an endangered adult or adult
dependent for one's own advantage, or for the profit or
advantage of another. Lastly, battery is addressed in Title
35 - Criminal Law, Article 42 - Offenses Against the Person,
Chapter 2 - Battery and Related Offenses. Battery is
defined as the knowing or intentional touching of another
person in a rude, insolent, or angry manner. In addition,
there is an enhanced penalty (Class D felony) if the battery
results in bodily injury to an endangered adult (IC 35-42-2-
1).

While sexual abuse is not directly included in the
definition of endangered adults, it is addressed in criminal
law. It is considered rape with a person intentionally has
sexual intercourse with a member of the opposite sex when
the other person is compelled by force or imminent threat of
force. In addition, it is also considered rape when the

other person is unaware that the sexual intercourse is
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occurring or is so mentally disabled or deficient that
consent to sexual intercourse cannot be given (IC 35-46-4-
1) . Similarly, unlawful deviate conduct (intentionally
causing another person to perform or submit to deviate
sexual conduct or to cause penetration of the sex organ or
anus or another person) and sexual battery (touching another
person with the intent to arouse or satisfy the person's own
sexual desires) are committed when the other person is
compelled by force or imminent threat of force, is unaware
that the conduct is occurring, or is so mentally disabled or
deficient that consent to the conduct cannot be given (IC
35-42-4-2); 35-42-4-8). There is no enhanced penalty for
committing these sexual offenses against an endangered
adult.

In addition to the above conditions which constitute
abuse, it is also considered illegal for a person to
intentionally fail to provide support to a spouse "when the
spouse needs support" (IC 35-46-1-6). Similarly, it is
considered illegal to intentionally fail to provide support
to a parent, when the parent is unable to support himself,
unless the individual was not supported as a child by the
parent (IC 35-46-1-7). These two statutes have important
implications because they not only delineate another facet
of what is considered abuse or neglect but they also
designate who is responsible for an incapacitated adult.

So, for example, if an elderly woman is found to be unable

to manage her own self care, her adult children are legally
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bound to provide support if they are so able.

The last area of state law which addresses exploitation
of the elderly is Title 35 - Criminal Law, Article 43 -
Offenses Against Property, Chapter 6 ~ Home Improvement
Fraud. The details of what constitutes home improvement
fraud are beyond the scope of this paper and the complete
chapter of this law is included in Table 2 for the
interested reader. However, this statute is important
because the legislation addresses the fact that the elderly
are frequently victims of this type of crime by inserting
enhanced penalties when consumer fraud is committed against
individuals who are at least 60 years of age (IC 35-43-6-
13). In Indiana, home improvement fraud and battery are the
only crimes which carry enhanced penalties.

In reviewing the statutes pertinent to the mistreatment
of elders, it seems that the mental health professional must
use considerable judgment in interpreting the law when
determining whether an individual is an endangered adult.
First, the professional must determine whether an adult is
disabled or incapable of managing his or her financial
affairs or self-care. Then, a judgment must be made as to
whether the adult is harmed or threatened with harm due to
neglect, exploitation (including home improvement fraud), or
battery. Finally, a decision needs to be made concerning
whether the adult is the victim of a sexual crime. It
appears that the law is broad and quite inclusive, and that

practically any situation which is harmful or potentially



75

harmful could be considered abusive. While these
definitions are likely to maximally protect vulnerable
adults, they may be so broad as to generate many
unsubstantiated reports as has been the case with child

abuse laws.

Mandatory Reporting

Any individual who believes or has reason to believe
that another individual is an endangered adult is required
to make a report to the Adult Protective Services Unit, a
law enforcement agency, or the Division of Aging and
Rehabilitative Services through the statewide toll free
telephone number, 1-800-922-6978 (IC 12-9-3-9; IC 12-9-3-10;
IC 12-9-3-12). An individual has "reason to believe" that
an adult is endangered if the individual has been presented
with evidenced that, if presented to an individual of
similar background and training, would cause the individual
to believe that the adult is an endangered adult. 1In
addition, if an individual is a member of the staff of a
medical or other public or private institution, school,
hospital, facility, or agency, then the individual must
notify the person in charge of the facility, who also
becomes responsible to report or cause a report to be made
(IC 12-9-3-9). Notifying the individual in charge, however,
does not relieve an individual of the obligation to report
unless a report has already been made to the best of the
individual's belief.

Reports are required to include as much of the





































































































































































































